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DEPARTMENT  OF  DEFENSE 

48  CFR  ParU  201, 203, 204, 206, 209. 
215, 217, 222, 223, 225, 235, 237, 239, 
245,  and  252 

[Defense  Acquisition  Circular  (DAC)  91-21 

Department  of  Defense  Acquieitton 
Regulatione;  Miscellaneous 
Amendments 

AQENCV:  Department  of  Defense  (DoD). 
action:  Interim  rules  with  requests  for 
comments;  and  final  rules. 

SUtwSAWY;  Defense  Acquisition  Circular 
(DAC)  91-2  amends  the  Defense  FAR 
Supplement  (DFARS)  to  revise  or  add 
language  on  contracting  officer 
qualifications;  contractor  whistleblower 
protection;  Government  personnel  work 
product;  noncompetitive  awards  to 
universities;  period  of  debarment; 
evaluation  of  acquisitions  for  services; 
hazardous  waste;  valves  and  machine 
tools;  carbonyl  iron  powders;  air  circuit 
breakers;  carbon,  alloy,  and  armor  steel 
plate;  payment  reductions  for  firaud; 

RftD  contract  periods;  fixed  price  R&D 
contracts;  Federally  Funded  Research 
and  Development  Centers;  equiinnent 
maintenance  funding;  major  automated 
information  systems;  multiyear 
contracts;  contracts  for  studies, 
analyses,  or  consultant  services; 
employment  under  construction  or 
service  contracts  in  Hawaii  or  Alaska: 
restrictions  on  acquisition  of  food, 
clothing,  fabrics,  specialty  metals,  and 
anchor  and  mooring  chain. 

DATES:  Effective  Date:  April  16, 1962, 
except  for  subpart  223.70  and  section 
2S2.223-700S  (Item  VII)  v^di  were 
efiective  February  3. 1992. 

Comment  Date:  Comments  on  interim 
rules,  sections  204.402, 204.404-70,  and 
252.204-7003  (Item  III,  Government 
Personnel  Woik  Product);  subpart  223.70 
and  section  252.223-7005  (Item  Vn. 
Hazardous  Waste  Liability  and 
Indemnification);  sections  225.7004, 
252.225-7016,  and  252.225-7017  (Item 
Vni,  Valves  and  Machine  Tools); 
sections  225.7014  and  252.22S-7023  (Item 
IX.  Carbonyl  Iron  Powders);  sections 
225.7017  and  252.225-7030  (Item  XL 
Carbon.  Alloy,  and  Armor  Steel  Plate); 
and  subpart  239.75  (Item  XVn,  Major 
Automated  Information  Systems)  should 
be  submitted  to  the  address  below  by 
May  26, 1992  to  be'considered  in 
formulating  the  final  rules. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  System,  ATTN: 
Charles  Lloyd  (Items  III  and  XVII); 
Michele  Peterson  (Item  VII):  Alyce 
Sullivan  (Items  Vlh.  DC,  and  XI), 


OUSD(A).  Room  3D139,  Pentagon, 
Washington,  DC  20301-3000.  I^ase  cite 
DAR  Case  01-313  (Item  ID);  DAR  Case 
91-324  (Item  VII);  DAR  Case  91-320 
(Item  Vffi);  DAR  Case  91-321  (Item  DC); 
DAR  Case  91-352  (Item  XI);  ai^  DAR 
Case  91-338  (Item  XVII)  in  any 
correspondence  on  these  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lucile  Hughes,  Defense  Acquisition 
Regulations  System.  OUSD(A),  Room 
3D139,  Pentagon,  Washington,  DC 
20301-300a  telephone  (703)  697-7280. 
SUPPLEMENTARY  INFORMATION: 

A.  Determination  to  Issue  Interim  Rides 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense  to 
issue  the  rules  in  Items  lU,  Vn.  VIH,  DC, 
XL  and  XVn  of  DAC  91-2  as  Interim 
rules.  Compelling  reasons  exist  to 
promulgate  these  rules  without  prior 
opportunity  for  public  comment 
However,  pursuant  to  Public  Law  96-577 
and  FAR  1.501,  public  comments 
received  in  response  to  these  interim 
rules  will  be  considered  in  formulating 
the  final  rules. 

B.  Bad^ground 

The  Defense  FAR  Supplement  is 
codified  in  chapter  2  of  title  48  of  the 
Ck>de  of  Federal  Regulations. 

Hie  December  31. 1991  revision  of  the 
C7R  is  the  most  recent  edition  of  that 
title. 

The  interim  rule  included  in  DAC  91-2 
(Item  Xn,  Payment  Reductions  for 
Fraud,  was  previously  published  (57  FR 
3356)  ha  the  Federal  Register  for  public 
comment  Its  publication  in  DAC  91-2 
does  not  constitute  a  request  for 
comment 

(L  Regulatory  Flexibility  Act 

DAC  91-2  Items.  /.  IV,  V,  XHI.  XIV.  XV. 
XVI.  XVIII 

The  Regulatory  Flexibility  Act  does 
not  apply  because  these  rules  ate  not 
significant  revisions  within  the  meaning 
of  Public  Law  98-577.  However, 
comments  from  small  entities 
concerning  the  affected  Defense  FAR 
Supplement  subparts  will  be  considered 
in  accordance  with  section  610  of  the 
Act  Such  comments  must  be  submitted 
separately.  Please  cite  DFARS  Case  92- 
610  in  correspondence. 

DAC  91-2,  Items  II  and  X 

DoD  certifies  that  these  final  rules  will 
not  have  a  significant  economic  impact 
upon  a  substanticd  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  because  Item 
II  merely  prohibits  contractor 
discrimination  against  employees  udio 
disclose  information  and  Item  X  requires 


domestic  manufacture  of  air  circuit 
break^  and  thus  should  have  a 
favorable  effect  on  small  entities. 

DAC  91-2,  Item  VI 

Hie  Regulatory  Flexibility  Act  applies. 
A  final  re^atory  flexibility  analysis  is 
available  from  the  address  in  this  notice. 

DAC  91-2.  Items  III.  VII,  VIII.  DC,  XI. 

xn.xvii 

These  interim  rules  are  not  expected 
to  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  because — 

Item  ni — imposes  no  new  procedures 
or  requirements  on  contractors; 

Item  vn — most  businesses  performing 
hazardous  waste  treatment  or  disposal 
services  are  required  to  carry  liability 
insurance  to  comply  with  state  and  local 
ordinances; 

Items  VnL  DC,  XI — impose  restrictions 
on  acquisition  of  foreign  products; 

Item  xn — imposes  no  new  procedures 
or  requirements  on  contractors;  and 
Item  XVn — few  major  automated 
system  contracts  would  be  awarded  to 
small  entities. 

D.  Paperwork  Reduction  Act 

DAC  91-2  Items  I,  II.  III.  IV.  V,  VIII.  DC 
K  XI,  XII.  XIII.  xrv.  XV.  XVI.  xvii. 
XVIII 

The  Paperwork  Reduction  Act  does 
not  apply  because  these  rules  do  not 
cont^  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C  3501  et.  seq. 

DAC  91-2,  Item  VI 

The  Paperworic  Reduction  Act  applies. 
OMB  has  approved  the  information 
collection  requirements  under  control 
number  0704-0331. 

DAC 91-2,  Item  VII 

The  Paperwork  Reduction  Act  applies. 
A  request  for  clearance  is  being 
processed  to  OMB  for  approval. 

list  of  Subjects  in  48  CFR  Parts  201, 203, 
204, 206, 209, 215, 217, 222, 223, 225, 235, 
237, 238, 245,  and  252 

Government  procurement. 

Nancy  L.  Ladd, 

Colonel,  USAF,  Director  Defense  Acquisition 
Regulations  Council. 

(Defense  Acquisition  Circular  No.  91-2,  dated 
April  16. 1992.) 

All  Defense  PAR  Supplement  and 
otiier  directive  materi^  contained  in  this 
circular  is  effective  April  16. 1992,  unless 
otherwise  specified  in  the  Item 
summary. 

Defense  Acquisition  Circular  (DAC) 
91-2  amends  the  Defense  FAR 
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Supplement  (DFARS).  The  amendments 
are  summarized  as  follows: 

Item  I — Defense  Acquisition  Woricforce 
Improvement  Act 

DFARS  201.603^2  is  added  as  a  result 
of  the  Defense  Acquisition  Workforce 
Improvement  Act  to  address 
qualification  requirements  for 
contracting  officers.  Individuals  selected 
for  appointment  as  DoO  contracting 
officers  on  or  after  October  1, 1993,  will 
have  to  meet  specific  qualification 
requirements  in  terms  of  training, 
experience,  and  education. 

Item  H — Contractor  Whistleblower 
Protection 

DFARS  Subpart  203.71  and  the  clause 
at  252.203-7003  are  added  to  amend  and 
finalize  the  interim  rule  issued  by 
Departmental  Letter  91-010  on  May  10, 
1991.  These  DFARS  revisions  implement 
10  U.S.C.  2409a.  and  prohibit  defense 
contractors  from  discharging  or 
otherwise  discriminating  against  any 
contractor  employee  who  discloses 
information  to  the  Government  that  the 
employee  reasonably  believes  evidences 
a  violation  of  law  or  regulation. 

Item  in — Government  Personnel  Wori( 
Product 

DFARS  204.402  is  revised  and  a  clause 
is  added  at  252.204-7003  as  a  result  of 
Section  808  of  the  Fiscal  Year  1992 
Defense  Authorization  Act  to  preclude 
contractors  from  requiring  that  DoD 
employees  or  military  personnel  release 
their  work  products  to  the  contractor. 

Item  IV — Noncompetitive  Awards  to 
Universities 

DFARS  206.302-5(c)  is  amended,  as  a 
result  of  Section  401  of  the  Fiscal  Year 
1992  DoD  Appropriations  Act,  to  relax 
the  limitation  on  use  of  the  authorized  or 
required  by  statute  exception  to  full  and 
open  competition  for  research  and 
development  or  construction  awards  to 
colleges  or  universities. 

Item  V — Period  of  Debarment 

DFARS  209.40&-4.  Period  of 
Debarment,  is  deleted,  and  209.406-1  is 
revised  as  a  result  of  implementation  of 
Section  8110  of  the  Fiscal  Year  1992  DoD 
Appropriations  Act  (Public  Law  102- 
172). 

Item  VI — ^Evaluation  of  Acquisitions  for 
Services  and  Uncompensated  Overtime 

Minor  revisions  have  been  made  in 
DFARS  215.605,  237.170-2,  237.170-3, 
and  the  clause  at  252.237-7019  to  frnalize 
the  interim  rule  published  as  Item  V  of 
DAC  91-1. 


Item  Vn — ^Hazardous  Waste  Liability 
and  Indemnification 

DFARS  Subpart  223.70  and  the  clause 
at  252.223-7005  are  added  as  an  interim 
rule  to  implement  Section  331  of  the 
Fiscal  Year  1992  Defense  Authorization 
Act.  Section  331  requires  that 
contractors  and  subcontractors 
perfonning  hazardous  waste  treatment 
or  disposal  services  for  DoD  reimburse 
and  indemnify  the  Government  for  any 
damages  caused  by  the  contractor  or 
subconfractor’s  negligence  or  breach  of 
contract.  This  requirement  is  effective 
for  DoD  contracts  awarded  on  or  after 
February  3, 1992. 

Item  Vni — ^Valves  and  Machine  Tools 

DFARS  225.7004  is  revised  and  the 
clauses  at  252.225-7016  and  252.225-7017 
are  revised  and  combined  into  one 
clause  as  a  result  of  Section  834  of  the 
Fiscal  Year  1992  Defense  Authorization 
Act.  Section  834  clarifies  the  restriction 
on  acquisition  of  certain  machine  tools 
and  powered  and  non-powered  valves 
and  extends  the  restriction  through 
Fiscal  Year  1996. 

Item  IX — Carbonyl  Iron  Powders 

This  revises  the  interim  rule  in  DFARS 
225.7014  and  the  clause  at  252.225-7023 
to  implement  Section  835  of  the  Fiscal 
Year  1992  Defense  Authorization  Act. 
Section  835  revises  the  prior  restriction 
on  acquisition  of  carbonyl  iron  powders 
by  deleting  the  requirement  for  50 
percent  of  the  manufacturing  entity  to  be 
owned  or  controlled  by  U.S.  or 
Canadian  citizens.  The  revisions  also 
provide  for  delegation  of  waiver 
authority  and  limit  application  of  the 
restriction  to  contracts  awarded  before 
January  1, 1993. 

Item  X — ^Air  Circuit  Breakers 

This  finalizes  without  change  the 
interim  rule  published  as  Item  XI  in 
DAC  91-1,  which  added  DFARS  225.7016 
and  the  clause  at  252.225-7029. 

Item  XI — Carbon,  AUoy,  and  Armor 
Steel  Plate 

DFARS  225.7017  and  the  clause  at 
252.225-7030  are  added  to  reflect  the 
restrictions  on  acquisition  of  carbon, 
alloy,  and  armor  steel  plate,  imposed  by 
section  8111  of  the  Fiscal  Year  1992  DoD 
Appropriations  Act. 

Item  XII — ^Payment  Reductions  for 
Fraud 

This  interim  rule  was  issued  by 
Departmental  Letter  92-001,  dated 
January  15, 1992,  and  was  effective  that 
date.  It  implements  section  836  of  the 
Fiscal  Year  1991  Defense  Authorization 
Act  (Pub.  L 101-510),  as  amended, 
which  adds  a  subsection  (e)  to  10  U.S.C. 


2307.  The  statute  permits  agencies  to 
reduce  or  suspend  payments  to  a 
contractor  when  the  agency  head 
determines  that  the  contractor's  request 
for  payment  is  based  on  fraud.  This  rule 
provides  a  clause  prescription  at 
232.111-70,  establishes  agency 
procedures  at  a  new  section  232.173,  and 
establishes  a  new  clause  252.232-7006, 
Reduction  or  Suspension  of  Contract 
Payments  Upon  Finding  of  Fraud. 

Item  Xm — Research  and  Development 
Contract  Performance  Periods 

DFARS  235.002  is  revised,  in 
accordance  with  section  803,  of  the 
Fiscal  Year  1992  Defense  Authorization 
Act  (Pub.  L.  102-190),  to  allow 
performance  periods  of  contracts  for 
research  and  development  to  exceed  10 
years,  provided  notification  is  submitted 
to  Congress. 

Item  XIV — Fixed  Price  Research  and 
Development  Contracts 

DFARS  235.006(b)  is  amended  to 
apply  the  requirement  for  a 
determination  by  the  Under  Secretary  of 
Defense  for  Acquisition  to  fixed-price 
research  and  development  contracts 
over  $10  million  that  use  Fiscal  Year 
1992  funds. 

Item  XV — Federally  Funded  Research 
and  Development  Centers 

DFARS  235.017(a)(2)  is  added  to 
implement  section  8107  of  the  Fiscal 
Year  1992  DoD  Appropriations  Act  (Pub. 
L 102-172)  by  limiting  obligation  and 
expenditure  of  Fiscal  Year  1992  funds 
for  Federally  Funded  Research  and 
Development  Centers  (FFRDC)  if  a 
member  of  the  Board  of  Directors  or 
Trustees  simultaneously  serves  on  the 
Board  of  a  profit-making  company  under 
contract  to  DoD  unless  the  FniDC  has  a 
DoD-approved  conflict  of  interest  policy. 

Item  XVI — Equipment  Maintenance 
Funding 

DFARS  237.106  is  revised  to  add 
equipment  operation  and  maintenance 
to  the  categories  of  service  contracts 
funded  by  annual  appropriations  that 
are  authorized  to  extend  beyond  the  end 
of  the  fiscal  year. 

Item  XVH — Maj<v  Automated 
Information  Systems 

DFARS  Subpart  239.75  is  added  as  a 
result  of  Section  8028  of  the  Fiscal  Year 
1992  DoD  Appropriations  Act.  Section 
8028  prohibits  use  of  Fiscal  Year  1992 
funds  for  acquisition  of  major  automated 
information  systems,  unless  the  systems 
have  successfully  completed  oversight 
reviews. 
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Item  XVni — Eifitorial  Revisions 

(a)  DFARS  references  in  206.302-l(a), 
to  the  statutory  citation  for  restrictions 
on  contracting  for  studies,  analyses,  or 
consultant  services,  have  been  revised 
to  reflect  the  continuance  of  the 
restriction. 

(b)  DFARS  217.103-1  is  amended  to 
update  the  statutory  references  for  the 
criteria  and  limitations  on  use  of 
multiyear  contracts. 

(c)  DFARS  222.7000  is  amended  to 
update  the  statutory  reference  for  the 
restrictions  on  employment  under 
construction  or  service  contracts 
performed  in  Alaska  or  Hawaii. 

(d)  DFARS  references  to  the  statutory 
citations  for  restrictions  imposed  by 
DoD  appropriations  acts  have  been 
revised  for  food,  clothing,  fabrics,  and 
speciality  metals  (225.7002-1)  and 
anchor  and  mooring  chain  (225.7012-1 
and  22S.7012^a)(l)). 

Interim  Rules  Adopted  as  Final  Widiout 
Changes 

PARTS  225  AND  252-4AMENDEO] 

1.  Accordingly,  the  interim  rules 
published  as  Item  XI  of  DAC  91-1  at  56 
FR  67208  on  December  30. 1991,  are 
adopted  as  bnal  rules  without  change. 

Amendments  to  Defense  FAR 
Supplement 

Therefore,  the  Defense  FAR 
Supplement  is  amended  as  set  forth 
below. 

2.  The  authority  for  46  CFR  parts  201, 
203,  201  206,  209,  215,  217,  222,  223,  225, 
235, 237, 239, 245,  and  252  continues  to 
read  as  follows: 

Authority:  S  U.S.C  301, 10  U.S.C.  2202.  and 
FAR  subpart  13. 

PART  201— FB>ERAL  ACOUiSITION 
REGULATIONS  SYSTEM 

3.  Section  201.603-2  is  added  to  read 
as  follows: 

201.603-2  Selection. 

(1)  Pursuant  to  10  U.S.C.  1724, 
begiiming  October  1, 1993,  in  order  to 
qualify  to  serve  as  a  contracting  officer 
with  authority  to  award  or  administer 
contracts  for  amounts  above  the  small 
purchase  threshold  in  FAR  13.000,  a 
person  must — 

(i)  Have  completed  all  mandatory 
contracting  courses  required  for  a 
contracting  officer  at  the  grade  level,  or 
in  the  position  within  the  grade  of  the 
General  Schedule  in  whic^  the  person  is 
serving: 

(ii)  Have  at  least  two  years 
experience  in  a  contracting  position;  and 

liii)  Have — 


(A)  Received  a  baccalaureate  degree 
brom  an  accredited  educational 
institution: 

(B)  Completed  at  least  24  semester 
credit  hours,  or  equivalent,  of  study  from 
an  accredited  institution  of  higher 
education  in  any  of  the  following 
disciplines:  accounting,  business 
finance,  law,  contracts,  purchasing, 
economics,  industrial  management, 
marketing,  quantitative  methods,  and 
organization  and  management;  or 

(C)  Passed  an  examination  considered 
to  demonstrate  skills,  knowledge,  or 
abilities  comparable  to  that  of  an 
individual  who  has  completed  at  least 
24  semester  credit  hours,  or  equivalent, 
of  study  from  an  accredited  institution 
of  higher  education  in  any  of  the 
disciplines  in  paragraph  (l)(iii)(B)  of  this 
subsection:  and 

(iv)  Meet  such  additional 
requirements,  based  rni  the  dollar  value 
and  complexity  of  the  contracts 
awarded  or  administered  in  the  position 
as  may  be  established  by  the  Seimetary 
of  Defense. 

(2)  The  requirements  in  201.603-2(1) 
do  not  apply — 

(i)  To  any  employee  who.  as  of 
October  1. 1991,  had  at  least  10  years 
experience  in  acquisition  positions,  in 
comparable  positions  in  other 
government  agencies  or  the  private 
sector,  or  in  similar  positions  in  which 
the  individual  obtained  experience 
directly  relevant  to  the  field  of 
contracting;  or 

(ii)  To  any  employee  for  purposes  of 
qualifying  to  serve  in  the  position  in 
which  the  employee  is  serving  on 
October  1. 1993,  or  any  other  position  in 
die  same  grade  and  involving  the  same 
level  of  responsibilities  as  the  position 
in  which  the  employee  is  serving  on  that 
date. 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

4.  A  new  subpart  203.71  is  added  to 
read  as  follows: 

Subpart  203.71— Contractor  Employoo 
Communlcationa  WHh  CkwammiMit  Offldaia 

203.7100  Scope. 

203.7101  Applicability. 

203.7102  Policy. 

203.7103  Prohibited  conduct. 

203.7104  Procedures  for  filing  complaints. 

203.7105  Procedures  for  investigating 
complaints. 

203.7106  Procedures  for  adjudicating 
complaints. 

203.7107  Procedures  for  review  and 
enforcement  of  orders. 

203.7106  Contract  clause. 


Sidipart  203.71— Contractor  Employae 
Communlcationa  With  Oovemment  Officials 

203.7100  Scope. 

This  subpart  implements  10  U.S.C. 
2409a,  which  expires  November  5, 1994. 

203.7101  Applicability. 

This  subpart  applies  to  all  contracts 
exceeding  $500,000  except  contracts  for 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  where 
the  price  is  based  solely  on  established 
catalog  or  market  price  (see  FAR  15.804- 
3(c)). 

203.7102  PoUcy. 

Defense  contractors  shall  not 
discriminate  against  or  discharge  an 
employee  for  disclosing  information  to 
an  appropriate  Government  official 
whi(^  information  the  employee 
reasonably  believes  evidences 
violations  of  Federal  procurement  laws 
and  regulations. 

203.7103  ProMbIted  conduct 

Pursuant  to  10  U.S.C  2409a,  defense 

contractors  shall  not  discharge  or 
otherwise  discriminate  against  any 
employee  with  respect  to  the  employee's 
compensation  or  terms  and  conditions  of 
employment  because  the  employee  (or 
any  person  acting  pursuant  to  a  request 
of  the  employee)  discloses  to  an 
appropriate  Government  official 
information  concerning  a  defense 
contract  which  the  employee  reasonably 
believes  evidences  a  violation  of  any 
Federal  law  or  regulation  relating  to 
defense  procurement  or  the  subject 
matter  of  the  contract 

203.7104  Procedures  for  filing  complaints. 

Any  emjdoyee  of  a  defense  contractor 

who  believes  that  he  or  she  has  been 
discharged  or  otherwise  discriminated 
against  by  the  contractor  in  violation  of 
10  U.S.C.  2409a  for  disclosing 
information  to  a  Government  official 
may  file  a  complaint  alleging  the 
discharge  or  discrimination  with  the 
Director,  Defense  Logistics  Agency. 

(a)  Complaints  slu^d  be  addressed  to 
the  Director,  DLA,  ATTN:  DLA-G, 
Cameron  Station,  Alexandria,  VA 
22304-6100. 

(b)  Complaints  shall  be  filed  not  more 
than  180  days  after  the  date  on  which 
the  violation  is  alleged  to  have  occurred 
or  the  date  on  which  the  violation  was 
discovered,  whichever  is  later. 

(c)  The  complaint  shall  contain — 

(1)  The  name  of  the  contractor; 

(2)  The  contract  number,  if  known;  if 
not  a  description  reasonably  sufficient  - 
to  identify  the  contractorfs)  involved; 

(3)  Detailed  information  about  the 
exhaustion  of  internal  company 
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grievaoce  procedures,  if  such  exist, 
including  following,  as  appropriate — 

(i)  A  summary  of  the  outcome  of  the 
company  pfooedares; 

(ii)  Hm  Toaaons  for  behevtng  tiiat  die 
company  procedures  woidd  be 
ine^ectucd  or  would  aubject  the 
employee  to  reprisals. 

(4)  A  certificatioo.  rigned  by  the 
complainant,  which  includes: 

(i)  The  specific  nature  of  the  alleged 
discriminatory  act; 

(ii)  The  nature  of  the  disclosure  giving 
rise  to  the  act;  and 

(iii)  Whichever  of  ^  foilowing 
statemenm  is  appropriate — 

(A)  AU  atteanqpts  at  resolution  dirough 
an  internal  company  grievance 
procedure  have  bemi  exhausted; 

(B)  The  company  grievance  procedure 
was  not  used  because  the  complainant 

•  reasonably  believed  it  to  be  inefibctual. 
or  that  it  would  expose  the  com|dainant 
to  employer  reprises;  or 

(C)  Ibe  ooo^mny  has  no  grievance 
proc^ure. 

203.7105  Frocadurss  for  InvesMgating 
complaints. 

(a)  Upon  receipt  of  a  compleiint 
properly  filed  under  203.7104,  the 
Director,  DLA  shall — 

(1)  Notify  the  defense  contractor 
named  in  the  complaint  and  the  point  of 
contact  for  coordination  of  remedies  for 
die  contracting  activity  which  entered 
into  the  contract. 

(2)  Refer  the  complaint  to  die  DoD 
Inspector  General  for  investigation. 

(b)  The  Inspector  Gmreral  shall 
conduct  an  initial  Investigation  to 
determine — 

(1)  Whether  the  complaint  is  firivolous 
or  merits  fordier  investigation. 

(2)  Whether  the  complainant  and  the 
d^nse  contractor  have  attempted  to 
resolve  the  dispute. 

(c)  The  Inspector  General  shall  notify 
the  Director  if  the  Inspector  General 
determines  that-  the  complaint  is 
fiivolous  or  for  other  reasons  does  not 
merit  further  investigation.  Upon 
notification,  the  Director  shall  advise 
the  complainant,  the  defense  contractor, 
and  the  point  of  contact  for  coordination 
of  remedies  for  the  contracting  activity 
that  no  fiirther  action  on  the  cbmplaint 
will  be  taken. 

(d)  If  the  Inspector  General 
determines  that  the  comi^aint  merits 
further  investigation,  the  in^iector 
Genefsl  shalL  except  as  provided  in 
paragra]di  (e)  of  thn  section,  condact  an 
investigatkm  and  provide  a  complete 
written  report  to  the  Director,  setting 
forth  the  scope  of  the  investigation  and 
all  evidence  adduced  relevant  to  the 
complaii^  vrityn  90  days  after  receiving 
the  cosairfatot 


(e)  if  toe  Inspector  General  determines 
that  it  is  not  possible  to  conplete  an 
investigation  wMiin  the  fO-day  period 
prescribed  in  paragraph  (d)  of  t^ 
sectiaa,  the  laspector  Gm^I  shall 
notify  the  cou^lainant  and  the  Director 
of  the  reason(s)  and  of  the  date  the 
investigation  Is  expected  to  be 
completed.  The  Director  may  defer 
action  on  a  complaint  at  any  time  with 
the  consent  of  the  complainant  and  the 
defense  contractor. 

(f)  Upon  receipt  of  the  Inspector 
General  report  the  Director  shall — 

(1)  Determine  if  additional 
investigation  is  necessary  and  if  so 
request  the  Inspector  General  to 
contbrae  the  mvestigatkm, 

(2)  Provide,  within  30  da3r8  after  the 
Director  determines  an  investigation  to 
be  complete  a  copy  of  foe  Inqiector 
General’s  report,  cr  a  written  report  of 
the  results  of  the  investigation  to — 

(i)  The  complainant 

(ii)  Any  person  acting  on  behalf  of  the 
complainant  and 

(iii)  The  defense  c(Hitractor  alleged  to 
have  committed  the  violation. 

203.7106  Procsdiwss  for  adfudicatint 
complaints. 

(a)  Not  later  than  90  days  after 
priding  a  report  of  foe  results  of  an 
investigatimi  oi  a  complaint,  the 
Director  sbafi  etfoer — 

(1)  Issue  an  order  providing  the 
appropriate  relief  prescribed  in 
paragraph  (d)  of  this  section; 

(2)  Issue  an  order  denying  the 
comidaint  or 

(3)  Terminate  proceedings  on  the 
basis  of  a  setdement  agreement  entered 
into  by  the  Director  ai^  foe  defense 
contractor  alleged  to  have  committed 
the  vicdafsoa. 

(b)  The  Director  may  enter  into  a 
settlement  agreement  terminating 
proceedings  on  a  complaint  only  with 
the  participation  and  consent  of  foe 
compltonant 

(c)  An  order  the  Director  imder  this 
section  shall  be  made  on  foe  record 
after  notice  and  opportimity  for  a 
hearing.  In  issuing  an  order,  foe  Director 
shall  follow  proc^ares  that  are  as 
informal  as  practicable,  consistent  with 
principles  of  fundamental  fairness.  At  a 
minimum,  foe  Director  shdil  afiord  foe 
complainant  and  the  contractor  an 
opportunity  to  submit  in  writing 
information  and  argument  in  opposition 
to  the  conchisaonof  foe  report  of  foe 
results  foe  investigation. 

(d)  If.  in  response  to  a  comptaint,  foe 
Director  determines  that  a  violation  has 
occurred,  the  Director  may  issue, 
sepaistefy  or  in  coihlrination,  any  of  foe 
following — 


(1)  ^  order  Ibait  foe  defense 
contractor  that  committed  foe  violation 
take  afiirmative  action  to  abate  the 
violation. 

(2)  An  order  that  foe  contractor 
reinstate  the  complainant  to  foe  position 
held  when  dwcheuged,  together  with  the 
compensatibn  (inclodhig  back  pay), 
empioymant  benefits,  and  other  terms 
and  condittons  of  foe  comidainanf  s 
employment 

(3)  At  the  request  of  the  complainant 
an  assessment  against  foe  contractor,  as 
determined  by  the  Director,  of  a  sum 
equal  to  foe  aggregate  amount  of  all 
costs  and  expenses  (induding  attorneys* 
fees  and  expert  witnesses'  fees) 
reasonably  incurred  by  the  complainant 
for,  or  in  connection  with,  bringing  the 
complaint  on  which  the  order  was 
issued. 

(e)  Prior  to  issuing  an  order  under  this 
subsection,  foe  Director  foall  provide 
the  point  of  contact  for  coordination  of 
remedies  for  the  contracting  activity  an 
opportunity  to  comment  on  whether  foe 
proposed  action  will  adversely  impact 
any  ongoing  civil  or  criminal 
investigation. 

(f)  In  determining  whefoer  a  violation 
has  occurred,  the  Director  shall  use  foe 
standard  of  proof  that  to  used  by  foe 
Merit  Systenra  Protection  Board  in 
proceedings  under  5  U.S.G  1221,  as 
described  in  5  U.S.C.  1221(e)  (1)  and  (2). 

203.7107  Procedures  lor  ravtsw  and 
enforcemsfit  of  orders. 

(a)  Any  petaon  adversely  affected  or 
aggrieved  by  an  order  toso^  under 
203.7106(dK2)  m»y  obtain  review  of  the 
order’s  confoimanoe  with  16  U.S£. 
2409a  in  the  Ihuted  States  court  of 
appeato  for  foe  circuit  in  which  foe 
violation  alleged  to  the  order  occurred. 

A  petition  eetodng  such  review  shafl  be 
fil^  not  more  fo^  90  days  after  the 
issuance  of  the  Director's  order.  Review 
shall  conform  to  chapter  7  of  title  5. 
United  StalM  Code. 

(b)  Under  10  U,S.C  2409a,  an  onfyrof 
the  Director  urith  reflect  to  which 
review  could  have  been  obtained  under 
paragraph  (a)  of  this  section  shall  not  be 
subject  to  jufocial  review  to  any 
criminal  or  other  civil  proceeding. 

(c)  Whenever  a  person  has  failed  to 
comply  with  an  order  issued  under 
203.7106(d)(2).  foe  Director  shall  file  an 
action  for  i^orcementof  the  order  in 
the  United  States  district  court  for  foe 
district  in  whidi  the  violation  was  found 
to  have  occurred,  in  any  such  action,  foe 
court  may  grant  appropriate  relief, 
induding  Injunctive  relief,  and 
compeneataiy  and  exen^dary  damages. 

(d)  Anynondtocretkmaty  duty 
imposed  by  this  subpait  to  eitforoeable 
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in  a  mandamus  proceeding  brought 
under  28  U.S.C.  1361. 

203.7108  Contract  ciauaa. 

Use  the  clause  at  252.203-7003, 
Prohibition  Against  Retaliatory 
Personnel  Actions,  in  all  solicitations 
and  contracts  exceeding  $500,000, 
except  contracts  for  commercial  items 
sold  in  substantial  quantities  to  the 
general  public  where  the  price  is  based 
solely  on  established  catalog  or  market 
prices  (see  FAR  15.804-d(c)). 

PART  204— SAFEGUARDING 
CLASSIFIED  INFORMATION  WITHIN 
INDUSTRY 

5.  Section  204.402  is  revised  to  read  as 
follows: 

204.402  General 

(1)  Subpart  239.74  contains  policy  and 
procedures  for  securing 
telecommunications  between 
Government  agencies  and  contractors 
and  subcontractors. 

(2)  Pursuant  to  section  808  of  Pub.  L 
102-190,  DoD  employees  or  members  of 
the  Armed  Forces  who  are  assigned  to 
or  visiting  a  contractor  facility  and  are 
engaged  in  oversight  of  an  acquisition 
program  will  retain  control  of  their  work 
product.  Classified  work  products  of 
DoD  employees  or  members  of  the 
Armed  Forces  shall  be  handled  in 
accordance  with  DoD  5220.22-M, 
Industrial  Security  Manual,  and  DoD 
5220.22-R,  Industrial  Security 
Regulation.  Contractor  procedures  for 
protecting  against  unauthorized 
disclosure  of  information  shall  not 
require  DoD  employees  or  members  of 
the  Armed  Forces  to  relinquish  control 
of  their  work  products,  whether 
classified  or  not,  to  a  contractor. 

6.  Section  204.404-70  is  revised  to  read 
as  follows: 

204.404-70  Additional  contract  dauaea. 

(a)  Use  the  clause  at  252.204-7000, 
Disclosure  of  Information,  in 
solicitations  and  contracts  when  the 
contractor  will  have  access  to  or 
generate  unclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  public. 

(b)  Use  the  dause  at  252.204-7003, 
Control  of  Government  Personnel  Work 
Product,  in  all  solidtations  and 
contracts. 

PART  206— COMPETITION 
REQUIREMENTS 

7.  Section  206.302-1  is  amended  by 
revising  paragraph  (a)(2)(i)  introductory 
text  to  read  as  follows: 


206.302- 1  Only  one  responsible  source 
and  no  ottisr  suppNss  or  services  will 
satisfy  agency  requirements. 

(a)  Authority. 

(2)(i)  Section  8059  of  Pub.  L 101-511 
and  section  8052  of  Pub.  L 101-172 
prohibit  departments  and  agendas  fiom 
entering  into  contracts  for  studies, 
analyses,  or  consulting  services  (see 
FAR  subpart  37.2)  on  Ae  basis  of  an 
unsolicited  proposal  without  providing 
for  full  and  open  competition,  unless — 
(!)•*• 

***** 

206.302- 5  [Amended] 

8.  Section  206.302-5(c)(ii)  is  amended 
by  adding  a  second  sentence  to  read 
“ilie  limitation  does  not  apply  to 
awards  using  funds  appropriated  in 
fiscal  year  1992  (Pub.  ll  102-172,  Section 
401).” 

PART  209-CONTRACTOR 
QUAUFICATIONS 

9.  Section  209.406-1  is  revised  to  read 
as  follows: 

209.406- 1  General 

(a)(i)  When  the  debarring  offidal 
deddes  that  debarment  is  not  necessary, 
the  offidal  may  require  the  contractor  to 
enter  into  a  written  agreement  which 
includes — 

(A)  A  requirement  for  the  contractor 
to  establish,  if  not  already  established, 
and  to  maintain  the  standards  of 
conduct  and  internal  control  systems 
prescribed  by  subpart  203.70;  and 

(B)  Other  requirements  the  debarring 
official  considers  appropriate. 

(ii)  Before  the  debarring  official 
decides  not  to  suspend  or  debar  in  the 
case  of  an  indictment  or  conviction  for  a 
felony,  the  debarring  official  must 
determine  that  the  contractor  has 
addressed  adequately  the  circumstances 
that  gave  rise  to  the  misconduct,  and 
that  appropriate  standards  of  ethics  and 
integrity  are  in  place  and  are  working. 

209.406- 4  [Ramovad] 

10.  Section  209.406-4  is  removed  in  its 
entirety. 

PART  215-CONTRACTING  BY 
NEGOTIATION 

215.605  [Amandad] 

11.  Section  215.605  is  amended  by 
revising  in  paragraphs  (c)(ii)(A)(l)  and 

(c)(ii)(B)(2)  the  word  “and”  to  read  “or.” 

215.804-1  [Ramovad] 

12-13.  Section  215.804-1  is  removed  in 
its  entirety. 


PART  217— SPECIAL  CONTRACTING 
METHODS 

14.  Section  217.103-1  is  amended  by 
revising  paragraph  (a)(iii);  by  revising 
paragraph  (b)(ii)(A);  by  revising 
paragraph  (b)(iv)(B).  (C)  and  (D);  by 
revising  paragraph  (b)(^)(A)(i)  and  (B); 
and  by  revising  paragraph  (b)(vii)  to 
read  as  follows: 

217.103-1  Ganaral 

(a)  *  *  * 

(iii)  The  economic  order  quantity  of 
the  advance  acquisition  which  precedes 
the  multiyear  acquisition  is  funded  at 
least  to  the  limits  of  the  Government’s 
liability  (Section  9021,  Pub.  L.  101-165 
and  similar  sections  in  subsequent 
appropriations  acts). 

(b)  *  *  * 

(ii)  Public  Law  97-214  (10  U.S.C.  2829). 

(A)  DoD  may  enter  into  multiyear 
contracts  for  supplies  and  services 
required  for  management,  maintenance, 
and  operation  of  military  family  housing 
and  may  pay  the  costs  of  such  contracts 
for  each  year  out  of  annual 
appropriations  for  that  year. 

(iii)  *  *  * 

(iv) *  *  * 

(B)  Multiyear  contract  that  provides 
for  economic  order  quantity  purchases 
in  excess  of  $20  million  in  any  year 
(Section  9021,  Pub.  L 101-165  and 
similar  sections  in  subsequent 
appropriations  acts); 

(C)  Multiyear  contract  that  includes 
an  unfunded  contingent  liability  in 
excess  of  $20  million  (Section  9021,  Pub. 
L 101-165  and  similar  sections  in 
subsequent  appropriations  acts);  or 

(D)  Contract  for  advance  procurement 
leading  to  a  multiyear  contract  with  an 
economic  order  quantity  procurement  in 
excess  of  $20  million  in  any  year 
(Section  9021,  Pub.  L 101-165  and 
similar  sections  in  subsequent 
appropriations  acts). 

(V)  *  *  * 


(1)  Specifically  provided  for  in  a 
Defense  appropriations  act  (Section 
9021,  Pub.  ll  101-165  and  similar 
sections  in  subsequent  appropriations 
acts);  and 

(2) *  *  * 

(B)  Without  using  present  value 
analysis  to  determine  the  lowest  cost  to 
the  Government  of  a  multiyear  contract 
compared  to  aimual  contracts  (Section 
9021,  Pub.  L 101-165  and  similar 
sections  in  subsequent  appropriations 
acts). 

(vii)  Do  not  terminate  a  multiyear 
contract  under  a  program  approved  by 
Congress  without  providing  a  ten-day 


Fwteial  Regtotar  /  VoL  57.  No,  79  /  Tbaraday,  April  23.  1992  /  Ratee  and  Regdatiom 


14893 


advjotce  not^icBtioii  to  the  Committees 
on  Appropiiatioia  and  Armed  Services 
of  the  Hoase  of  Hepresentatives  and  the 
Senate  (Section  9021.  Pub.  L.  101-166 
and  similar  sections  in  subsequent 
appropriations  acts). 


PART  222— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITION 

222.7000  lAinandsdl 

15.  Section  222.7000  is  amended  in 
paragraph  (a)  to  remove  the  words  and 
punctuation  ^*8601100  6067  of  Public  Law 
101-511.”. 

PART  22S— ENVIRONMENT. 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

16.  A  new  Subpart  223.70  is  added  to 
read  as  follows: 

Subpart  223.70— Haxardous  Waste  DIsposai 

223.7001  Eterinitions. 

223.7002  Contract  clause. 

Subpart  223.70— Hazardous  Waate 
Disposal 

223.7001  Definitions. 

As  used  in  this  subpart — 

(a)  Remeditd  actioa  has  the  meaning 
given  that  term  by  section  101(24)  of  the 
Comprehensive  ^vironmental 
Response,  Compensation,  and  liabihty 
Act  of  1980  (42  U.S.C.  9001(24)). 

(b)  Corrective  action  has  the  meaning 
given  that  term  under  section  3004(u)  of 
the  Sohd  Waste  IKsposal  Act  (42  U.SXX 
6924(u)). 

223.7002.  Contract  clausa. 

(a)  Use  the  clause  at  252J123-7005. 
Hazardous  Waste  liability  and 
Indemnification,  in  nil  sohdtatkms  and 
contracts  for  the  o&ite  treatment  or 
disposal  of  hazardous  waste  from  a 
facility  under  the  jurisdiction  of  the 
Secretary  of  Defense — 

(1)  Entered  into  during  fiscal  year 
1992; 

(2)  With  an  owner  or  operator  of  a 
hazardous  waste  treatment  or  disposal 
facility. 

(b)  Do  not  use  the  clause  at  252.223- 
7005  in  contracts — 

(1)  For  performance  of  remedial  action 
or  corrective  actioa  under — 

(i)  The  Defense  Environmental 
Restoration  Pro^am; 

(ii)  Other  programs  or  activities  of  die 
Department  of  Defense;  or 

(iii)  Authorized  State  hazardous  waste 
programs; 


(2)  Under  which  the  generatkm  of  the 
hazardous  waste  to  be  disposed  of  it 
incidental  to  the  performance  of  the 
contract;  or 

(3)  For  disposition  of  ammunition  or 
solid  rocket  motors. 

Use  of  the  clause  at  252.223-7005  may 
be  waived  if  the  Secretary  erf  Defense  <nr 
the  Secretary  of  the  military  department 
conce  rned  determines  that — 

(1)  There  is  only  one  responsible 
offeror  or  there  is  no  responsible  offeror 
wiRing  to  provide  the  reimbursement 
required  by  paragraph  (b)  of  the  clause; 
or 

(2)  Failure  to  award  the  contract 
would  place  the  facility  concerned  in 
violation  of  any  requirement  of  die  Solid 
Waste  Disposal  Act  (42  U.S.C.  6901  et 
seq.). 

PART  225— FOREIGN  ACOUtSITION 

17.  Section  22S.7002-l(a)  intrododory 
text  is  revised  to  read  as  frrflows: 

225.7002^1  RasMctions. 

(a)  In  accordance  with  section  9009  ef 
Public  Law  101-165  and  siinilar  sections 
in  subsequent  Defense  appropriations 
acts,  do  not  acquire  supplies  consisting 
in  whole  or  in  part  of  any  ef  the 
following,  that  have  not  been  grown  or 
produced  in  the  United  States  or  its 
possessions — 

•  •  * 

1&  Section  22S.7004  is  revised  to  read 
as  follows; 

225.7004  naatrtctlon  onmaeWna  locia 
and  powered  and  now  powsrad  valves. 

(a)  10  U.S.C.  K07(d)  imposes 
restri<rfiont,  through  fiscal  year  1996,  on 
the  acquisitioa  of  certain  classes  of 
machine  tooia,  and  on  powered  and  non- 
powered  valves  not  manufactured  in  the 
U.S.  at  Canada. 

(bj  The  fiscal  year  1987-1969 
appropriatkms  acts  imposed  restrictions 
on  the  acquisitkm  of  ontain  classes  of 
machine  tools  which  differ  from  the 
provisions  of  dris  section.  Acquisitions 
of  machine  tools  nsing  fiscal  3rear  1967- 
1989  fiuids  must  comply  with  the 
requirements  of  this  section  and  the 
fiscal  year  1987-1989  appropriations 
acts. 

19.  Section  2257004-4  is  amended  by 
removing  the  number  “1”  ^own  next  to 
the  tlsee  dasnfications  “3405”,  “3438", 
and  “3445":  by  removing  the  number  ‘1“ 
and  explanatory  statement  directly 
shown  below  the  chart;  by  redesignating 
pamgrapih  (b)  as  paragra^  (c)  and  by 
adding  a  new  paragraph  (b)  to  read  as 
foUowk* 

22S.7004-1  AppNcabnty. 

(a)  *  *  * 


(b)  Machine  tixrf  acoessories 
classified  under  FSC  3460  or  3461  «e 
not  componraits  andksr  2257004-4. 

Where  a  solicitation  for  machine  toob 
includes  machine  tool  accesaoiies,  list 
machine  tool  accessoiies  separately. 
Each  machine  tool  and  each  accessory 
must  mecA  the  requirements  of  this 
section  individually. 

«  •  •  •  « 

20.  Section  2257004-2  is  amended  by 
revising  the  section  heading,  paragraph 
(a),  and  paragraph  (b)(2Xi3:  and  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

2257004-2  Restrictions. 

(a)  Do  not  purchase,  either  directly  as 
end  items  or  indirectly  on  behalf  of  tiie 
Government  the  machine  tools  or 
powered  and  non-powered  valves  in 

225.7004- 1  unless  Aey  are  of  U.S.  or 
Canadian  origin,  or  unless  an  exception 
in  paragraph  (b)  of  this  subsection 
applies. 

(b) (2)  •  *  • 

(i)  The  restriction  would  cause 
unreasonable  dela3rs. 

«  •  *  «  * 

(3)  The  restriction  in  paragraph  (a)  of 
this  subsection  is  waiv^  when  it  w^d 
cause  unreasonable  costs.  The  cost  of  a 
machine  tool  or  valve  of  U.S.  or 
Canadian  ori^  is  unreasonaUe  where 
it  is  not  the  low  evaluated  offer  when 
evaluated  under  225.7004-3. 

21.  Section  225.7004-3  is  revised  to 
read  as  follows: 

22S7004-3  EvahMOagOffars. 

Unless  tiie  restriction  is  waived  imder 
2257004-2(a)  or  (b).  evaluate  offers  by 
adding  SO  percent  erf  the  offered  price, 
inclusive  of  <luly,  to  offers  of  machine 
tools  or  valves  which  ate  not  of  U.S.  or 
Canadian  origin. 

22.  Section  2257004-4  is  revised  to 
read  as  follows: 

225.7004- C  Contract  ctauaaa. 

(a)  Unless  a  waiver  has  been  granted, 
use  the  clause  at  252725-7017. 
Preference  for  United  States  rad 
Canatfira  Vidves  and  Machtaie  Toerfa,  in 
all  soheitatioas  and  oontracts  for  vahres 
and  machine  tools.  When  die 
restrictions  of  the  fiscid  year  1987-1969 
appropriations  acts  apirfy,  delete 
paragraph  of  the  clavse  and  use  a 
clause  substantially  the  same. 

(b)  Consider  vsteg  the  clause  at 
252725-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  and.  If 
applicable,  the  clause  at  252.225-7007, 
Trade  Agreements  Act,  whraever  ra 
exception  or  waiver  is  anticipated. 
Where  these  clauses  ace  used  state  in 
the  solicitation  that  t^ers  which  do  not 
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conform  to  the  restrictions  of  the  more 
restrictive  clause  will  only  be 
considered  if  an  exception  applies  or  a 
waiver  is  granted. 

23.  Section  225.7012-l(a)  introductory 
text  is  revised  to  read  as  follows: 

225.7012- 1  Restrictkm  for  fiscal  year  1991 
and  after. 

(a)  Under  Public  Law  101-511,  section 
6041,  and  similar  sections  in  subsequent 
Defense  appropriations  acts,  DoD 
appropriations  may  not  be  used  to 
acquire  welded  shipboard  anchor  and 
mooring  chain,  four  inches  in  diameter 
and  under,  unless — 

•  •  •  *  * 

24.  Section  225.7012-4  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

225.7012- 4  Contract  dausas. 

(a)  *  *  * 

(1)  Using  fiscal  year  1991  or  later 
funds;  and 

***** 

25.  Sections  225.7014-1,  225.7014-2, 
and  225.7014-3  are  revised  to  read  as 
follows: 

225.7014- 1  Raatrtction. 

In  accordance  with  10  U.S.C.  2507(e), 
all  carbonyl  iron  powders  contained  in 
supplies  acquired  by  DoD  shall  be 
manufactured  in  a  facility  located  in  the 
United  States  or  Canada. 

225.7014- 2  Waiver. 

The  restriction  may  be  waived  by  the 
Secretaries  of  the  mUitary  departments 
or  the  directors  of  defense  agencies  if  its 
application  is  determined  not  to  be  in 
the  national  interest  The  service 
secretaries  may  delegate  this  authority 
to  civilian  officers  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate.  This  authority 
shall  not  be  redelegated. 

225.7014.3  Clause. 

Unless  a  waiver  has  been  granted  in 
accordance  with  225.7014-2,  use  the 
clause  at  252.225-7023,  Restriction  on 
Acquisition  of  Carbonyl  Iron  Powders, 
in  all  contracts  awarded  before  January 
1, 1993,  and  in  all  solicitations  for  such 
contracts,  whidi  anticipate  the 
acquisition  of  supplies  that  contain 
carbonyl  iron  powders. 

28.  Sections  225.7017, 225.7017-1, 

225.7017- 2, 225.7017-3,  and  225.7017-4 
are  added  to  read  as  follows: 

225.7017  Restriction  on  cwbon,  aHoy,  and 
armor  eteel  ptate. 

225.7017- 1  Restriction. 

In  accordance  with  Section  8111  of 
Pub.  L 102-172,  all  carbon,  alloy,  and 
armor  steel  plate  in  Federal  stoi^  class 


9515  or  described  by  American  Society 
for  Testing  Materials  (ASTM)  or 
American  Iron  and  Steel  Institute  (AISI) 
specifications,  purchased  by  the 
Government  or  a  contractor  for  use  in  a 
Govenunent-owned  facility  or  in  a 
facility  controlled  (e.g.,  leased)  by  DoD, 
shall  be  melted  and  rolled  in  the  United 
States  or  Canada. 

225.7017- 2  Exception^ 

This  restriction  does  not  apply  to¬ 
la)  Contracts  in  effect  as  of  November 
26,1991; 

(b)  Direct  purchases  by  DoD  using 
other  than  fiscal  year  1992  funds;  or 

(c)  Purchases  by  contractors  luiless 
the  prime  contract  uses  fiscal  year  1992 
funds. 

225.7017- 3  Waiver. 

The  restriction  may  be  waived  by  the 
Secretary  of  the  department  responsible 
for  acquisition,  on  a  case-by-case,  by 
certifying  to  the  House  and  Senate 
Committees  on  Appropriations  that — 

(a)  Adequate  U.S.  or  Canadian 
supplies  are  not  available  to  meet  DoD 
requirements  on  a  timely  basis;  and 

(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
semirity  purposes. 

225.7017- 4  Contract  clause. 

Unless  an  exception  under  225.7017-2 
is  known  to  apply  or  a  waiver  has  been 
granted  in  accordance  with  225.7017-3, 
use  the  clause  at  252.225-7030, 
Restriction  on  Acquisition  of  Carbon, 
Alloy,  and  Armor  Steel  Plate,  in  all 
solicitations  and  contracts  which — 

(a)  Require  the  furnishing  of  carbon, 
alloy,  or  armor  steel  plate  which  will  be 
used  in  a  facility  owned  by  the 
Government  or  under  the  control  of 
DoD;  or 

(b)  Require  contractors  operating  in  a 
Government-owned  facility  or  a  facility 
under  the  control  of  DoD  to  purchase 
carbon,  alloy,  or  steel  plate. 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

27.  Section  235.002  is  revised  to  read 
as  follows: 

235.002  Qsrwral. 

Contracts  for  research  and 
development  may  not  be  performed  over 
a  period  exceed!^  ten  years  from  the 
date  of  initial  awaitl,  unless  the 
department  or  agency  notifies  Congress 
(10  U.S.C  2352). 

(1)  The  head  of  the  agency  shall  notify 
Congress  whenever — 

(1)  It  is  expected,  at  the  time  of  award, 
or  as  a  result  of  a  modification,  that  the 
period  of  performance  will  exceed  ten 
years  from  the  initial  award  date:  or 


(ii)  Performance  has  extended  beyond 
ten  years  from  the  initial  award  date 
and  no  notice  has  otherwise  been 
provided  to  Congress. 

(2)  The  notice  shall — 

(1)  Identify  the  contract; 

(ii)  State  the  initial  award  date; 

(iii)  State  the  expected  period  of 
performance;  and 

(iv)  Be  submitted  not  later  than  30 
days  after — 

(A)  The  initial  award  date  or  date  of 
modification,  as  applicable;  or 

(B)  The  date  on  which  performance 
exceeds  ten  years  if  no  prior  notice  was 
given. 

28.  Section  235.006  is  amended  by 
revising  paragraph  (b)(i)(C)^i^^//i7  to 
read  as  follows: 

235.006  Contracting  methods  wkI 
contract  type. 

(b)(i)*  *  * 

(C)  *  *  * 

(1)*  *  * 

(iii)  The  development  of  a  major 
system  (as  defined  in  FAR  34.001)  or 
subsystem  thereof,  if  the  contract  is  over 
$25  i^ion,  or  is  over  $10  million  and  is 
funded  with  FY90  funds  (Pub.  L 101-165, 
section  9048),  FY91  funds  (Pub.  L  101- 
511),  or  FY92  funds  (Pub.  ll  102-172, 
section  8037). 

***** 

29.  Section  235.017  is  added  to  read  as 
follows: 

235.017  Federally  Funded  Research  and 
Development  Centers. 

(a)  Policy 

(2)  No  DoD  fiscal  year  1992  funds  may 
be  obligated  or  expended  to  finance 
activities  of  a  Federally  Funded 
Research  and  Development  Center 
(FFRDC)  if  a  member  of  the  FFRDC 
board  of  directors  or  trustees 
simultaneously  serves  on  the  board  of 
directors  or  trustees  of  a  profit-making 
company  under  contract  to  DoD,  unless 
the  FFRDC  has  a  DoD-approved  conflict 
of  interest  policy  for  its  members  (Pub. 

L  102-172,  section  8107). 

PART  237— SERVICE  CONTRACTING 

30.  Section  237.106(2)  is  revised  to 
read  as  follows: 

237.106  Funding  and  term  of  service 
contracts. 

(!)•  •  * 

(2)  The  following  categories  of  service 
contracts,  funded  by  annual 
appropriations,  are  authorized  to  extend 
beyond  the  end  of  the  fiscal  year — 

(i)  One  year  contracts  for 
maintenance  of  tools,  equipment,  or 
facilities  (see  10  U.S.C  2410a(l)); 
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(A)  Tools  generally  are  items  found  in 
supply  groups  51  and  52.  such  as  hand 
and  power  tools,  gauges,  measuring 
devices,  etc. 

(B)  Examples  of  equipment  or 
facilities  maintenance  services 
include — 

(1)  Custodial  or  housekeeping  services; 

[2)  Security  or  fire  protection  services; 

(J)  Refuse  collection; 

(^}  Grounds  or  surfaced  area 
maintenace; 

(5)  Heating  systems  operation  and 
maintenance; 

(6)  Military  family  housing  maintenance; 

(7)  Energy  monitoring  control  systems 
maintenance  and  repair; 

(0}  Commissary  refrigeration 
maintenance  and  repair; 

(9)  Medical  facility  real  property 
maintenance  management; 

(10)  Hospital  aseptic  maintenance 
management; 

(11)  Animal  or  pest  control; 

{12)  Maintenance  of  flight  simulators: 

(IJ)  Maintenance  of  computers  and 
associated  hardware;  and 
[14)  Maintenance  of  weapon  systems: 

(ii)  One  year  contracts  for  depot 
maintenance  (see  10  U.S.G  2410a(3)): 

(iii)  Multi-year  service  contracts; 

(iv)  One  year  requirements  or 
indefinite  quantity  contracts,  as  defined 
in  FAR  16.503  and  FAR  16.504,  in  which 
the  minimum  qucmtities  are  certain  to  be 
ordered  in  the  fiscal  year  cmrent  at  the 
beginning  of  the  contract  term  (but  see 
FAR  32.705-l(b)): 

(v)  Personal  service  contracts  for 
experts  or  consultants  or  contracts  for 
educational  services,  which  cannot 
feasibly  be  subdivided  for  separate 
performance  in  each  fiscal  year,  or 

(vi)  One  year  contracts  for  operation 
of  Government  equipment  (see  10  U.S.C 
2410a(4)). 

237.170- 2  [Amofided] 

31.  Section  237.170-2(b)  is  amended  in 
the  first  sentence  by  adding  the  words 
“direct  charge”  between  the  word  “for" 
and  the  word  “Fair.” 

» 

237.170- 3  [Amended] 

32.  Section  237.170-3  is  amended  by 
adding  a  “comma”  between  the  word 
“more”  and  the  word  “for.” 

PART  239-ACQUISmON  OF 
INFORMATION  RESOURCES 

33.  A  new  subpart  239.75  is  added  to 
read  as  follows: 


Sec. 

Subpart  239.75— Appropriatione  Act 
Reetrictions 

239.7500  Scope  of  subpart 

239.7501  Major  automated  information 
systems. 

239.7501- 1  Definitions. 

239.7501- 2  Restriction. 

Subpart  239.75— Approprlatlona  Act 
Reatiictiona 

239.7500  Scope  of  subpart 

This  subpart  contains  restrictions  on 
the  acquisition  of  information  resources, 
imposed  by  Defense  appropriations  acts. 

239.7501  Mi4or  automated  Information 

systems. 

239.7501- 1  Definitions. 

As  used  in  this  section — 

(a)  Automated  information  system 
means  a  combination  of  information, 
computer  and  telecommunications 
resources  and  other  information 
technology,  and  personnd  resources 
which  collects,  records,  processes, 
stores,  communicates,  retrieves,  and 
displays  information. 

(b)  Major  automated  information 
system — 

(1)  Means  a  new  automated 
information  system,  or  modernization  of 
an  existing  automated  information 
system  modernization  that — 

(1)  Has  anticipated  program  costs  in 
excess  of  $100  million  during  the  period 
from  the  beginning  of  the  ne^ 
justification  phase  through  the 
completion  of  the  deployment  phase  for 
each  automated  information  system  site; 

(ii)  Has  estimated  program  costs  in 
excess  of  $25  million  in  any  sin^e  year, 
or 

(iii)  Is  designated  as  being  of  special 
interest  by  the  Office  of  the  Secretary  of 
Defense. 

(2)  Doe's  not  include  automated 
information  systems  which  are  an 
integral  part  of  a  weapon  or  weapon 
system,  test  support  for  a  weapon  or 
weapon  system,  or  information 
technology  basic  researdi  and 
development 

239.7501-2  Restriction. 

Section  8028  oTthe  FY 1982  Defense 
Appropriations  Act  (Pub.  L 102-172) 
prohibits  use  of  fiscal  year  1982  DoD 
appropriations  for  acquisition  of  major 
automated  information  systems,  unless 
the  systems  have  successfully 
completed  oversight  reviews  required  by 
DoD  regulations. 

PART  245-GOVERNMENT  PROPERTY 

34.  Section  245.302-7  is  added  to  read 
as  follows: 


245302-7  Optional  property-feiatod 
clauses  for  facMtlos  contracts. 

Use  the  clause  at  252325-7030, 
Restriction  on  Acquisition  of  Carbon. 
Alloy,  and  Armor  Steel  Plate,  as 
prescribed  in  225.7017-4. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

35.  Section  252303-7003  is  added  to 
read  as  follows: 

252303-7003  Prohibition  against 
retaliatory  personnel  actions. 

As  prescribed  in  203.7108,  use  the 
following  clause*. 

Prohibition  Against  Retaliatory  Personnel 
Actions  (Apr  1992) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Appropriate  Government  official  means 

(1)  An  officer  or  employee  of  the 
Department  of  Defense  responsible  for 
command,  direct  staff  assistance  to  a 
commander,  contract  administration,  program 
management,  audit,  inspection,  investigation, 
or  enforcement  of  any  law  or  regulation 
relating  to  Government  procurement  or  the 
subject  matter  of  the  contract; 

(ii)  A  Member  of  Congress  or  an  officer  or 
employee  of  Congress,  the  General 
Accounting  Office,  the  Congressional  Budget 
Office,  or  the  Office  of  Teclmology 
Assessment;  and 

(iii)  Any  other  officer  or  employee  of  the 
Unit^  States  whose  duties  include  the 
investigation  or  enforcement  of  any  law,  r\ile, 
or  regulation  relating  to  Government 
procurement  or  the  subject  matter  of  the 
contract 

(2)  "Information  concerning  a  contract” 
means  information  about  cost  price, 
compliance  with  specifications,  meeting  the 
user's  requirements,  user  safety,  use  or 
disposition  of  services,  real  pitq;>erty  or 
personal  property  acquired  under  the 
contract  the  procurement  process  (including 
competition,  negotiation,  award,  and 
administration),  and  relationships  with 
Government  personnel  competitors,  or 
subcontractors. 

(b)  Inhibition.  In  accordance  with  10 
U.S.C.  2409a.  the  Contractor  shall  not 
discharge  or  otherwise  discriminate  against 
any  employee  with  respect  to  the  employee's 
compensation  or  terms  and  conditions  of 
employment  because  the  employee  (or  any 
person  acting  pursuant  to  a  request  of  the 
employee)  disdoses  to  an  appropriate 
Government  official  information  concerning  a 
defense  contract,  whidi  information  the 
employee  reasonably  believes  evidences  a 
violation  of  any  Federal  law  or  regulation 
relating  to  defense  procurement  or  the 
subject  matter  of  this  contract 

(c)  The  Government  will  notify  the 
Contractor  upon  receipt  of  any  complaint 
filed  under  the  provisions  of  ffiis  clause  and 
subpart  203.71  of  the  Defense  FAR 
Sup^ement  The  Contractor  agrees  to 
cooperate  with  the  Government  during  its 
investigation  of  any  such  complaint 
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(d)  TWCnlwctof  riwtt  irfwm  att 
•mployeet 

(1)  The  prohibitioiu  of  this  clause: 

M  Employees^  risfate  BBdtorl&D.S;&  2409a: 
and 

(3)  Availabillgr  of  pwceduiea  implementing 
the  statute. 

(End  of  clause) 

2S2.204-70n  tAMNndMI 

36.  Section  252.204-7000  is  amended 
by  revising  in  the  prescription  statement 
the  reference  “204.404-7(7*  tn  read 
“204.404— 70(a).” 

37.  Section  252  204-7003  i»  added  to 
read  as  follows: 

257‘>M  TOtn  CoolralafgoweniBeoBt 
personnel  work  product 
As  prescribed  in  204.404-70(b).  use  the 
following  clause: 

C<mlml  af  Gevenmsnt  Paseaenat  Wodt 
PMduct(Aprliaa) 

The  Contractor’s  procedures'  for  protecting 
against  anaudioriBed  chselosnre  of 
informatton  shaH  not  require  Department  of 
Dufoeae  aa^>toyaaa  or  mambars  at  tha  Armed 
Fotcaela  lefinquieh  eontrrt  of  their  week 
products,  whether  cfoaaiiied  ar  not  tstha 
coetaactor. 

(End  of  clause) 

3a  A  new  section  252.223-7005  ia 
added  to  lead  as  foilows: 

252.223-7006  Hazardous  Waste  UabOty 

end  hidemniflratlnn. 

As  pteseribed  in  223.7002,  use  the 
iidlowiiigdaiiaK 

Haaardous  Waste  Llebility  and 
Indemniitcation  (Apr  1982) 

[ai^Dafiaitiana.  Asueed  intfaie  clause — 

(1)  HataaiouB  woste  has  the  inaanuig.gi¥«i 
th^  tens  saetiealQ04(S4  of  the  Solid 
Waste  DiapesaL  Act  (42.  U.S.C.  9903(5)). 
except  that  such  tana  also  includes 
polychloriMtad  biphenyls  (PC^ 

{A  PafyabJonaatad  h(pJbeny/s(PC^haa. 
the  meaaing  given  that  tenn  und^  se^on 
e(e)  of  the  Toxic  Substances  Control  Act  (1& 
U.S.C.260S(e)). 

(b)  Upon  receipt  of  hazardous  waste,  the 
Contssctor  agrees  that  U  shall  leiii^huiae  the 
Government  for  any  penalties  assessed: 
against,  all  liabilities  incuited  costs 

incurred  by.  and  damages  suSecedbykthe 
Govunmsnt  that  asa  caused  by— 

(1)  Tbs  Omtisrtor’s  breach  of  any  terms  of 
the  contcacUaad 

(2)  Any  aegUgent  or  willM  act  or  omiaeion 
of  the  Contractor  or  employaes  of  the 
Contraetot.  in  the  psrtnim  of  the 
contzacL 

(<4  Not  latac  than  36.  days  ahcc  the  award 
data  of  tha  coplract,  tha  Contractor  shall 
demonstrate  the  ability  to-seimbursathe 
Govemmant  as  prauided  in  paragraph  (b).  of 
this  rlsnsa.by  providing  evidence  to  the 

PnnlragHnj  ftffiMr  that— 

(1)  The  facility  haa  liability  ineusaoce 
meeting  the  Esquimnents  of  40  CF&  264147; 
or 


(2)  Hie  facility  meets  the  financial 
assurance  requirements  of  40  CFR  284.147  for 
sudden  and  nonsudden  accidental 
occurrences. 

(d)  The  Contractor  ahall  indemnify  and 
hold  the  Govamnaent  hamdess  from  any  and 
all  liabilities,  claims,  penalties,  forfoitures, 
suits  and  expenses  incidentel  thsrete, 
including  costs  of  defense,  whidi  it  may  incur 
by  reason  of  any  act  or  omission  as  described 
in  pesagreph  f^of  this  clause. 

(e)  The  Contractor  shall  includn  this  dauae, 
induding  this  paragraph  (e),  in  each 
subcontract  under  wfodi  the  subcontractor 
recdvee  heoardoun  west*  firam  ai  defense 
fedlity. 

^d  of  dauae) 

252:22fe7Q16  tHmavud  and  Itonurvd) 

39.  Section  252.225-7016  is  removed 
and  the  section  is  marked  “Reserved.” 

40.  Section  252.225-7017  is  revised  to 
read  as  follows: 

252.225-7047  foratosanca  for  United 
Stet— and  Canadian  vtvea  and  machine 
tools. 

A*  prcecribed  to  225.7004-5(a),  use  the 
foUowiiif  dauec: 

Piefemncn  far  United  States  and  Canadian 
Valves  and  Machine  Taofe  (Apr 1962) 

(a)  For  the  purpose  of  diis  dhuse,  a  valve, 
machine  tool,  or  machine  tool  accessory  is 
considered  to-be  of  United  States  or 
Canadian  or^todi — 

(1)  It  is  manufactured  in  the  Ihntcd  States 
or  Canada:  and^ 

(2)  Tha  coat  of  Us  componants 
manufactured  iathe  United  States  or  Canada 
exceeds  50  percent  of  the  cost  of  aQ  its 
components.  The  cost  of  components 
includes  transportedon  costs  to  the  place  of 
ineerporatioft  into,  die  end  item  and  duty 
(whether  oc  not  a  duty4ec  entry  certifl^te 
maybe  feauadh 

^  Uniuaa  otfaecwise  specified  in  its  o&r, 
the  ^ntractor  agrees  that  valves  used  in 
piping  for  naval  surface  8h4>s  and 
submarines  within  Federal  supply 
classifications  4810  (valves,  powered)  and 
4820  (valves,  non-powered),  machine  tods 
within  die  Federal  supply  dassifieatibiis  for 
metalworidng  madiinery  numberud  3466, 

340a  3430  thnn^  3414  3426. 3433, 3438, 3441 
throH^  3tMa.  3445. 3448, 3448  and  3448,  and 
machine  tool  accassories  numbered  3460  and 
3461  deliverad.  aa  end  items  or  purchased 
indirectly  on  behalf  of  the  Government  under 
this  contract  shall  be  of  United  States  or 
Canadian  origin. 

(c)  Unless  aiwalvar  is, granted  under 
225.700*-2(b)(2l  of  the  Defense  Federal 
AcqidsHioitRe^atiafi  Supplement 
preferenevwM  begiven  tovdves  and 
maduna  tootsof  United  Stetas  or  Canadian 
odgia  by  adding  SO  percant  to  the  offered 
price  of  all  olfaar  vuhraa  and  marine  tools 
forewnlualioa  purposes. 

(End  of  dause) 

41.  Sectioa  252.225-7023  is  amended  to 
revise  die  danse  date  to  read  “(APR 
1962}“  in  liea  of  “(E^C  1991)":  wd  by 


levintog  pacagrayh  (b)  to  read  aa 
follows: 

252.226-7023  Restriction  on  acqutelMon  of 
cartxmyt  Iron  powders. 

(b)  Restriction.  The  Contractor  agrees 
that  all  carbonyl  iron  powders 
contotoed  to  su^iliea  provided  under 
this  contract  sh^  he  manufactured  in  a 
facility  located  in  the  United  States  or 
Canada. 

42.  Section  252.225-7090  is  added'  to 
read  as  follows: 

252.225-7030  Restriction  of  acquisition  of 
carbon,  alloy,  mid  armor  steal  plate. 

As  prescribed  in  225.7017-4,  use  the 
follawaig  claaac: 

Restriction  on  Aoqufeition  of  Carbon,  ABoy, 
and  Armor  Steal  Ffete.  (Apr  199B^ 

The  Contractor  agrees  that  aB  carbon, 
alloy,  and  armer  st^  plate  in  Federal  supply 
class  9515,  or  described  by  American  Society 
for  Testing  Materials  (ASTM)  or  American 
Iron  and  Steel  faistitute  (AISI)  specifications, 
furnished  under  this  contract  foruac  in  a 
Government-owned  facility  or  facilify  under 
the  control  of  the  Department  of  Defense 
shall  be  mehed  and:  Tolted  in  the  United 
States  or  Canada. 

(End  of  clause) 

43.  Section  252.237-7019  is  amentfed 
by  reidsing  paragr^ih  (a)(1)  and 
paragraph,  (b)  to  read  as  fdllQws: 

252.237-7019  ktentifleaboit  oC 
uncompawssted  overtime. 

•  9  9  to  * 

W*  *  ‘ 

(1)  “Uncompensated  overtime”  means 
the  hmirs  worked  to  excess  ctf  an 
average  of  40  hours  per  week  by  direct 
charge  employees  who  ace  exempt  froin 
the  Fair  Labor  Standards  Act  (FI^A),^ 
without  additional  compensation. 
(Compensated  personal  absences,  such 
as  holtdays,  vacations,  and  side  leave, 
shall  be  included  in  the  normal  woric 
week  for  purposes  of  computing 
uncompensated  overttoR-  hours. 

to  *  to  to  to 

(b)  For  any  hours  proposed  against 
whi(^  an  uncompensate  overtime  rate, 
is  applied,  the  Offeror  shall  identify  in 
its  proposal  the  hours  in  excess  of  an 
average  of  40  hours  per  week,  at  foe 
same  level  of  deted  ae  compensated 
hours,  and  the  uncompensated  ovesttoae 
rate  per  h<fbr,  whether  at  the  prime  or 
subcontract  level.  Hiia  includes 
uncompensated:  overtone  hoots  that  are 
in  indireet  cost  pools  fot  personnel 
whose  regular  ^uzs  ata  normaHy 
charged  direct. 

to  to  to  to  to 
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